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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER
ADM NI STRATI VE REVI EW AND FI NAL AGENCY ORDER VACATI NG THE
ADM NI STRATI VE LAW JUDGE' S DECI SI ON AND ORDER

United States of Anerica, Conplainant, v. Shine Auto Service,
Respondent; 8 U. S.C. 1324a Proceedi ng; Case No. 89100180.

Vacation by the Chief Administrative Hearing Officer of the
Adm ni strative Law Judge's Order Denying Default Judgnent

The Honorable E. MIlton Frosburg, the Adm nistrative Law Judge
assigned to this case by the Chief Adm nistrative Hearing O ficer, issued
an Order Denying Default on June 16, 1989. The Conpl ai nant, on June 27,
1989, filed a request for review with the Chief Adnministrative Hearing
O ficer in the above-styl ed proceedi ng.

Pursuant to Title 8, United States Code, Section 1324(e)(6) and 28
C.F.R 68.52, (hereinafter the Rules) the Chief Administrative Hearing
O ficer, upon review of the Administrative Law Judge's Oder and in
accordance with the controlling section of the Inmigration Reform and
Control Act of 1986, (hereinafter | RCA) supra, vacates the Administrative
Law Judge's Order.

On April 7, 1989, the United States of Anerica, by and through its
agency, the Inmmigration and Naturalization Service (hereinafter the INS)
filed a conplaint with the Ofice of the Chief Adninistrative Hearing
O ficer against the Respondent, Shine Auto Service. The INS charged Shine
Auto Service with violations of IRCA. The INS alleged three violations
of the provisions of Title 8, United States Code, Section 1324a, one
violation for knowingly hiring or in the alternative, continuing to
enpl oy an unaut horized alien and two violations for failure to prepare
the enploynent eligibility verification form

On April 24, 1989, Respondent received the Notice of Hearing via

certified mail. Respondent failed to file an answer to the conplaint
within the tine period prescribed by the Rules. Section 68.6(a) provides:
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Wthin thirty (30) days after the service of a conplaint, each
respondent shall file an answer.

Section 68.5(d)(2) provides:

Whenever a party has the right or is required to take some action within a
prescribed period after the service of a pleading, notice, or other document upon
said party, and the pl eading, notice or docunment is served upon said party by mail,
five (5) days shall be added to the prescribed period.

These two rules, in conjunction, allow the Respondent a total of
thirty-five days to file an answer. Respondent was served with the Notice
of Hearing on April 24, 1989. In order to cal cul ate when the answer was
due in this proceeding, one nust count off thirty-five days beginning
with the day after Respondent was served and include all weekends and
holidays. If correctly calcul ated, one shall arrive at a due date of My
29, 1989. Here, the Adnministrative Law Judge recei ved Respondent's answer
on June 14, 1989, sixteen days beyond the due date.

Section 68.6(b) of the Rules explicitly addresses this circunstance.
It provides in part:

Failure of the respondent to file an answer within the tine provided shall be
deemred to constitute a waiver of his/her right to appear and contest the
al l egations of the conplaint.

Once aware of Respondent's delinquent status as to filing an answer,
the INS filed a Motion for Entry of Default Judgnent, which was received
by the Admi nistrative Law Judge on June 12, 1989. In his Order Denying
Default Judgrment, the Administrative Law Judge acknow edged that it is
his usual practice to issue an Order to Show Cause Why Default Shoul d Not
| ssue. However, in the instant case, the Administrative Law Judge did not
follow his usual practice. Instead, the Administrative Law Judge denied
the Motion for Entry of Default Judgnment and issued an Order Directing
Procedures for Pre-Hearing.

In his Order, the Adnministrative Law Judge descri bed the answer he
received from Respondent on June 14, 1989, as tinely, even though it was
due on May 29, 1989. Respondent's answer was nothing nore than a genera
denial. Notwithstanding its tardiness in filing, Respondent failed to
request permission to file a late answer, it proffered no good cause for
being late with its answer, nor did it raise any defense as to the reason
it was |late.

In light of the above stated facts, the Adninistrative Law Judge
shall, in his discretion, choose how to proceed. He shall, upon receipt
of a Mdtion for Default Judgnent, in which no tinely answer has been
filed by the Respondent, grant Conplainant's notion or issue an Order to
Show Cause Why Default Should Not Issue. |If the Administrative Law Judge
chooses the latter, then the Re-
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spondent nust justify its failure to respond in a tinely nanner. Based
on the Respondent's reply, the Admi nistrative Law Judge shall deternine
whet her the respondent has net the threshold for good cause. If the
Adm ni strative Law Judge determ nes that the Respondent possessed the
requisite good cause for failing to file a tinely answer, then the
Adm ni strative Law Judge may allow the Respondent to file a | ate answer.

Here, it appears that the Admnistrative Law Judge acted in
disregard of the tine limtation set forth in 28 CF. R 68.6(a). It is
of the utnopst inportance that the regulations are uniformy applied. If
standards are provided in the regulations and a party acts in confornmance
with those standards, it is only fair that the Admi nistrative Law Judge
al so adhere to those standards. It is recognized that each Admi nistrative
Law Judge may use discretion when issuing decisions; however, even that
di scretion is governed by the regul ati ons.

For the above stated reasons, | hereby vacate the Adm nistrative Law
Judge's Order Denying Default Judgnent of June 16, 1989, pursuant to 8
U S.C. 1324a(e)(6).

SO CORDERED:
Dated July 14, 1989.

RONALD J. VI NCOL
Acting Chief Adninistrative Hearing Oficer
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Vacat ed by CAHO (7/14/89)

UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant, v. Shine Auto Service,
Respondent; 8 U. S.C. 1324a Proceedi ng, Case No. 89100180.

ORDER DENYI NG DEFAULT JUDGVENT

Conpl ai nant, United States of Anerica, filed a Conplaint against
Shi ne Auto Body, Respondent, on April 7, 1989. On April 17, 1989, a
Noti ce of Hearing was sent by the Ofice of Chief Adnministrative Hearing
O ficer, assigning ne as the Administrative Law Judge to this case and
setting the date and place of hearing as August 1, 1989, in Salt Lake
City, UWah. As of June 11, 1989, the Conplaint was not answer ed.

On June 12, 1989, | received a Motion for Entry of Default Judgnent
from Cathy A Auble, Attorney for Conplainant, on the grounds that
Respondent had failed to file an Answer to the Conplaint. By usual
practice, an Order to Show Cause Why Default Should Not Issue is issued
by this office after receipt of a Default Motion.

On that sane day, Attorney for Respondent, Todd S. Richardson,
submitted an Answer to the Conplaint which was received in this office
on June 14, 1989. An Oder to Show Cause Way Default Should Not | ssue,
whi ch woul d have set out Respondent's responsibilities, was not issued.

On June 15, 1989, | received a Menorandum in Qpposition to
Respondent's Attenpt to File a Late Answer. From an equitabl e vi ewpoi nt,
t he Conpl ai nant has not been prejudiced. Therefore, finding the answer
to be tinely filed, | hereby deny Conplainant's Mtion for Default.

Accordingly,
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(1). Conplainant's Mdtion for Entry of Default Judgnent is deni ed.

(2). An Order Directing Prehearing Procedures wll be ordered
separately.

(3). A prehearing tel ephonic conference will be arranged by this
of fice.

IT IS SO ORDERED this 16th day of June, 1989, at San Di ego,
California.

E. MLTON FROSBURG

Adm ni strative Law Judge

Executive O fice for Imrigration Review
O fice of the Adninistrative Law Judge
950 Si xth Avenue, Suite 401

San Diego, California 92101

(619) 557-6179
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